
FILED
October 29, 1997

Cecil Crowson, Jr.
Appellate Court Clerk

I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

CHERYL KELLEY ) ROANE COUNTY
) 03A01- 9704- CV- 00122

Pl a i nt i f f - Appe l l e e                         )
)
)

v . ) HON. RUSSELL E.  SI MMONS,  J R. ,
                       ) J UDGE

)                     
THE CI TY OF ROCKWOOD,            )
TENNESSEE            )

                      )
De f e nda nt - Appe l l a nt ) AFFI RMED AND REMANDED

ROBERT H.  WATSON,  J R. ,  OF KNOXVI LLE FOR APPELLANT

J OHN D.  AGEE OF KI NGSTON FOR APPELLEE

     O P I  N I  O N

    Godda r d,  P. J .  

Thi s  a ppe a l  i s  f r om t he  Ci r c ui t  Cour t  of  Roa ne  Count y

a nd c onc e r ns  l i a bi l i t y  unde r  t he  Te nne s s e e  Gove r nme nt a l  Tor t

Li a bi l i t y Ac t ,  T. C. A.  Ti t l e  29,  Cha pt e r  20.   The  Pl a i nt i f f ,

Che r yl  Ke l l e y,  f i l e d t he  pr e s e nt  l a ws ui t  on be ha l f  of  he r

de c e a s e d c hi l d ,  J os hua  Ke l l e y,  who wa s  a  pa s s e nge r  on a

mot or c yc l e  dr i ve n by a not he r  c hi l d ,  Dougl a s  Ki ng,  whi c h c ol l i de d

wi t h a  Nor f ol k Sout he r n t r a i n  i n  t he  Ci t y of  Roc kwood,  Te nne s s e e .  
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The  Ci t y of  Roc kwood f i l e d a  Rul e  56 mot i on f or  s umma r y j udgme nt

ba s e d on s ove r e i gn i mmuni t y.   The  Tr i a l  Cour t  de ni e d t he  mot i on

a nd t he  c a s e  wa s  s c he dul e d f or  t r i a l .   Pr i or  t o t he  t r i a l  t he

Pl a i nt i f f  s e t t l e d a l l  ma t t e r s  wi t h Nor f ol k Sout he r n Ra i l wa y

Compa ny.

The  f ol l owi ng i s s ue s  a r e  pr e s e nt e d by t he  De f e nda nt  f or

a ppe a l :  

I . Whe t he r  or  not  t he  Tr i a l  Cour t  c ommi t t e d
e r r or  i n  f a i l i ng t o  di s mi s s  t he  Ci t y of  Roc kwood a s  a
de f e nda nt  i n  t he  a bove  l a ws ui t  upon s ove r e i gn i mmuni t y
pur s ua nt  t o  t he  Te nne s s e e  Gove r nme nt a l  Tor t  Li a bi l i t y
Ac t ,  Te nn. Code . Ann.  §29- 20- 205,  i n  t ha t  t he  a c t i ons  or
i na c t i ons  of  t he  Ci t y we r e  di s c r e t i ona r y.

I I . Whe t he r  or  not  t he  e vi de nc e  s uppor t e d t he
Tr i a l  Cour t ’ s  f i ndi ng of  c ons t r uc t i ve  not i c e  t o  t he
Ci t y of  Roc kwood i n  t hi s  c a s e  a nd me t  t he  r e qui r e me nt
t ha t  Bl a c k Hol l ow Roa d wa s  i n  a  de f e c t i ve ,  uns a f e  or
da nge r ous  c ondi t i on a s  r e qui r e d by Te nn. Code . Ann.  §29-
20- 203.

I I I . Whe t he r  or  not  t he  Tr i a l  Cour t s  f i ndi ng of  no
ne gl i ge nc e  on t he  pa r t  of  t he  pa s s e nge r ,  J os hua  Ke l l e y,
wa s  e r r or .

The  Tr i a l  J udge  e nt e r e d a  Me mor a ndum Opi ni on on J a nua r y

8,  1997.   He  a wa r de d Che r yl  Ke l l e y $750, 000 a nd,  ba s e d on

c ompa r a t i ve  f a ul t ,  a t t r i but e d 90 pe r c e nt  of  t he  f a ul t  t o  Dougl a s

Ki ng,  t e n pe r c e nt  of  t he  f a ul t  t o  t he  Ci t y of  Roc kwood,  a nd no

f a ul t  t o  J os hua  Ke l l e y.   Bot h pa r t i e s  a ppe a l .

J os hua  Ke l l e y a t  t he  t i me  of  t he  a c c i de nt  wa s  13- ye a r s

ol d.   J os hua  l i ve d wi t h hi s  mot he r  i n  Roc kwood,  a bout  one - ha l f
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mi l e  f r om t he  home  of  Wi l l i a m a nd Ma z e l l e  Ki ng.   J os hua  pl a ye d

wi t h t he  Ki ngs '  s on,  Dougl a s ,  who wa s  a l s o 13- ye a r s  ol d a t  t he

t i me  of  t he  a c c i de nt .   Dougl a s  Ki ng l i ve d wi t h hi s  pa r e nt s  on

Bl a c k Hol l ow Roa d a nd ha d l i ve d t he r e  f or  a ppr oxi ma t e l y s i x  ye a r s

pr i or  t o  t he  a c c i de nt .   The  Ki ngs '  home  wa s  wi t hi n a  mi l e  of  t he

a c c i de nt  s c e ne  a nd Dougl a s  ha d r i dde n ove r  t he  r a i l r oa d c r os s i ng

ma ny t i me s  a s  a  pa s s e nge r  i n  a n a ut omobi l e .   Dougl a s  Ki ng ha d

be e n ope r a t i ng mot or c yc l e - t ype  ve hi c l e s  f or  ma ny ye a r s  but  ha d

be e n i ns t r uc t e d by hi s  pa r e nt s  t o  ne ve r  dr i ve  on t he  r oa d.

The  a c c i de nt  oc c ur r e d on Ma y 22,  1994,  a t  a  r a i l r oa d

c r os s i ng on Bl a c k Hol l ow Roa d wi t hi n t he  c i t y  l i mi t s  of  Roc kwood.  

The  mot or c yc l e  wa s  t r a ve l i ng e a s t e r l y  a nd r a n i nt o t he  l e f t  s i de

of  a  nor t hbound t r a i n  ki l l i ng Dougl a s  Ki ng i ns t a nt l y .   J os hua

Ke l l e y di e d a  s hor t  t i me  l a t e r  a t  t he  Uni ve r s i t y of  Te nne s s e e

Me di c a l  Ce nt e r .

The  Ci t y of  Roc kwood owne d a nd ma i nt a i ne d t he  r i ght - of -

wa y on t he  s out h s i de  of  Bl a c k Hol l ow Roa d.   The  Ci t y ge ne r a l l y

t r i mme d t he  f ol i a ge  on Bl a c k Hol l ow Roa d t wi c e  a  ye a r ,  onc e  i n

t he  Fa l l  a nd onc e  i n  t he  Spr i ng,  a l t hough no mone y wa s

s pe c i f i c a l l y  a ppr opr i a t e d t o  do t he  t a s k.   On t he  da y of  t he

a c c i de nt  t he  f ol i a ge  ha d not  be e n t r i mme d s i nc e  t he  pr e vi ous

Fa l l .   The  vi e w of  a  t r a i n  a ppr oa c hi ng f r om t he  s out h whe n

t r a ve l i ng e a s t e r l y  on Bl a c k Hol l ow Roa d wa s  obs t r uc t e d by t he

unt r i mme d f ol i a ge .   The  t r e e  l i mbs  a nd bus he s  a l s o pa r t i a l l y

obs c ur e d t he  vi e w of  a  r a i l r oa d c r os s buc k s i gn l oc a t e d ne a r  t he
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c r os s i ng on t he  s out h s i de  of  Bl a c k Hol l ow Roa d.   Thi s  c r os s buc k

wa s  t he  onl y s i gn on Bl a c k Hol l ow Roa d wa r ni ng of  a  r a i l r oa d

c r os s i ng.   

Pr i or  t o  t he  a c c i de nt  t he  Ci t y of  Roc kwood ha d r e c e i ve d

no c ompl a i nt s  r e ga r di ng f ol i a ge  obs t r uc t i ng t he  vi e w of  t r a i ns  or

s i gna ge  a t  t he  r a i l r oa d c r os s i ng on Bl a c k Hol l ow Roa d.   The r e  ha d

ne ve r  be e n a  r e por t e d a c c i de nt  a t  t he  s c e ne  pr i or  t o  t he  one  i n

que s t i on.   The  Ci t y ha d r e c e i ve d c ompl a i nt s  pr i or  t o  t he  a c c i de nt

f r om dr i ve r s  r e ga r di ng unt r i mme d f ol i a ge  a  mi l e  or  s o up Bl a c k

Hol l ow Roa d f r om t he  a c c i de nt  s c e ne .   The  dr i ve r s  c ompl a i ne d t ha t

t he  f ol i a ge  on t he  s i de  of  t he  r oa d wa s  ove r gr own a nd s c r a pi ng

t he i r  c a r s .   Ci t y  ve hi c l e s  ha d be e n i n  t he  a r e a  pr i or  t o  t he

a c c i de nt  but  no one  ha d me nt i one d a  pr obl e m of  f ol i a ge  obs c ur i ng

t he  vi e w of  t r a i ns  or  s i gna ge  t o  a ny c i t y  of f i c i a l  r e s pons i bl e

f or  ma i nt e na nc e  of  t he  r i ght - of - wa y on Bl a c k Hol l ow Roa d.

Addi t i ona l l y,  t he  Pl a i nt i f f  s ubmi t s  t he  f ol l owi ng

i s s ue s  on a ppe a l :

I . Whe t he r  t he  Tr i a l  Cour t  e r r e d i n  a ppor t i oni ng
onl y t e n pe r c e nt  ( 10%)  f a ul t  t o  t he  Ci t y of  Roc kwood.

The  Ci t y of  Roc kwood f i r s t  s ubmi t s  t ha t  t he  Tr i a l  Cour t

e r r e d i n  f a i l i ng t o  di s mi s s  t he  Ci t y a s  a  de f e nda nt  ba s e d upon

s ove r e i gn i mmuni t y pur s ua nt  t o  t he  Te nne s s e e  Gove r nme nt a l  Tor t

Li a bi l i t y Ac t ,  T. C. A.  2 9- 20- 205,  i n  t ha t  t he  a c t i ons  or  i na c t i ons

of  t he  Ci t y we r e  di s c r e t i ona r y.   The  Tr i a l  Cour t  di d not  ba s e  i t s
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de c i s i on on whe t he r  t he  a c t  of  t r i mmi ng or  not  t r i mmi ng f ol i a ge

wa s  a  di s c r e t i ona r y f unc t i on but  di d de ny t he  Ci t y of  Roc kwood’ s

mot i on f or  s umma r y j udgme nt  whi c h wa s  ba s e d on t ha t  ve r y i s s ue .  

For  t hi s  r e a s on we  a ddr e s s  whe t he r  t he  Ci t y of  Roc kwood’ s  f a i l ur e

t o t r i m t he  f ol i a ge  on Bl a c k Hol l ow Roa d wa s  a  di s c r e t i ona r y

a c t i on or  i na c t i on.

Gove r nme nt a l  e nt i t i e s  a r e  i mmune  f r om l i a bi l i t y f or

di s c r e t i ona r y a c t s  unde r  T. C. A.  29- 20- 205.   I n  or de r  t o  de t e r mi ne

whe t he r  a n a c t i on or  i na c t i on by a  gove r nme nt a l  e nt i t y  i s

c ons i de r e d di s c r e t i ona r y t he  Te nne s s e e  Supr e me  Cour t  a dopt e d t he

“ pl a nni ng- ope r a t i ona l  t e s t . ”   Bowe r s  v .  Ci t y  of  Cha t t a nooga ,  826

S. W. 2d 427 ( Te nn. 1992) .   The  Bowe r s  Cour t  de s c r i be d t he

di f f e r e nc e  be t we e n pl a nni ng a nd ope r a t i ona l  a s  f ol l ows :

A c ons i de r a t i on of  t he  de c i s i on- ma ki ng pr oc e s s ,  a s
we l l  a s  t he  f a c t or s  i nf l ue nc i ng a  pa r t i c ul a r  de c i s i on,
wi l l  of t e n r e ve a l  whe t he r  t ha t  de c i s i on i s  t o  be  vi e we d
a s  pl a nni ng or  ope r a t i ona l .   I f  a  pa r t i c ul a r  c our s e  of
c onduc t  i s  de t e r mi ne d a f t e r  c ons i de r a t i on or  de ba t e  by
a n i ndi vi dua l  or  gr oup c ha r ge d wi t h t he  f or mul a t i on of
pl a ns  or  pol i c i e s ,  i t  s t r ongl y s ugge s t s  t he  r e s ul t  i s  a
pl a nni ng de c i s i on.   The s e  de c i s i ons  of t e n r e s ul t  f r om
a s s e s s i ng pr i or i t i e s ;  a l l oc a t i ng r e s our c e s ;  de ve l opi ng
pol i c i e s ;  or  e s t a bl i s hi ng pl a ns ,  s pe c i f i c a t i ons ,  or
s c he dul e s .  .  .  .

On t he  ot he r  ha nd,  a  de c i s i on r e s ul t i ng f r om a
de t e r mi na t i on ba s e d on pr e e xi s t i ng l a ws ,  r e gul a t i ons ,
pol i c i e s ,  o r  s t a nda r ds ,  u s ua l l y i ndi c a t e s  t ha t  i t s
ma ke r  i s  pe r f or mi ng a n ope r a t i ona l  a c t .   Si mi l a r l y
ope r a t i ona l  a r e  t hos e  a d hoc  de c i s i ons  ma de  by a n
i ndi vi dua l  or  gr oup not  c ha r ge d wi t h t he  de ve l opme nt  of
pl a ns  or  pol i c i e s .   The s e  ope r a t i ona l  a c t s ,  whi c h of t e n
i mpl e me nt  pr i or  pl a nni ng de c i s i ons ,  a r e  not
“ di s c r e t i ona r y f unc t i ons ”  wi t hi n t he  me a ni ng of  t he
Te nne s s e e  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t .  .  .  .
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Anot he r  f a c t or  be a r i ng on whe t he r  a n a c t  s houl d be
c ons i de r e d pl a nni ng or  ope r a t i ona l  i s  whe t he r  t he
de c i s i on i s  t he  t ype  pr ope r l y r e vi e wa bl e  by t he  c our t s .  
The  di s c r e t i ona r y f unc t i on e xc e pt i on “ r e c ogni z e s  t ha t
c our t s  a r e  i l l - e qui ppe d t o  i nve s t i ga t e  a nd ba l a nc e  t he
nume r ous  f a c t or s  t ha t  go i nt o a n e xe c ut i ve  or
l e gi s l a t i ve  de c i s i on”  a nd t he r e f or e  a l l ows  t he
gove r nme nt  t o  ope r a t e  wi t hout  undue  i nt e r f e r e nc e  by t he
c our t s .   Se e  Ma i ns c ot t  v.  St a t e ,  642 P. 2d 1355,  1356
( Al a s ka  1982) .   Put  s uc c i nc t l y:

[ T] he  j udi c i a r y c onf i ne s  i t s e l f  . . .  t o  a dj udi c a t i on of
f a c t s  ba s e d on di s c e r ni bl e  obj e c t i ve  s t a nda r ds  of  l a w.  
I n  t he  c ont e xt  of  t or t  a c t i ons  . . .  t he s e  obj e c t i ve
s t a nda r ds  a r e  not a bl y l a c ki ng whe n t he  que s t i on i s  not
ne gl i ge nc e  but  s oc i a l  wi s dom,  not  due  c a r e  but
pol i t i c a l  pr a c t i c a bi l i t y,  not  [ r e a s ona bl e ne s s ]  but
e c onomi c  e xpe di e nc y.   Tor t  l a w s i mpl y f ur ni s he s  a n
i na de qua t e  c r uc i bl e  f or  t e s t i ng t he  me r i t s  of  s oc i a l ,
pol i t i c a l ,  o r  e c onomi c  de c i s i ons .
Pe a vl e r ,  528 N. E. 2d a t  44- 45 ( quot i ng Bl e s s i ng v.
Uni t e d St a t e s ,  447 F. Supp.  1160,  1170 ( E. D. Pe nn. 1978) .

Bowe r s ,  a t  430- 431.

Appl yi ng t he  “ pl a nni ng- ope r a t i ona l  t e s t ”  t o  t he  f a c t s

of  t hi s  c a s e  we  f i nd t ha t  t he  Ci t y of  Roc kwood’ s  f a i l ur e  t o  t r i m

t he  f ol i a ge  on Bl a c k Hol l ow Roa d wa s  a n ope r a t i ona l  de c i s i on a nd

not  di s c r e t i ona r y.   As  di s c us s e d i n  Bowe r s ,  a n ope r a t i ona l

de c i s i on i s  one  ba s e d on pr e e xi s t i ng l a ws ,  r e gul a t i ons ,  pol i c i e s ,

or  s t a nda r ds .   Al t hough t he  Ci t y of  Roc kwood ha d no wr i t t e n

pr oc e dur e  r e ga r di ng t he  t r i mmi ng of  f ol i a ge  on Bl a c k Hol l ow Roa d

t he  e vi de nc e  a t  t r i a l  s howe d a  c l e a r  pol i c y or  s t a nda r d t o

ma i nt a i n t he  r i ght - of - wa y.   At  Tr i a l ,  Mr .  Ca r l  Me e ,

Supe r i nt e nde nt  of  Roa ds  f or  Roc kwood,  wa s  a s ke d:

Que s t i on: I ns of a r  a s  t he  Bl a c k Hol l ow Roa d
c r os s i ng i s  c onc e r ne d,  you t ol d us  t ha t  i t  wa s  your
c us t om t o  c ut  ba c k t he  f ol i a ge  t wo t i me s  a nnua l l y ,  i s
t ha t  c or r e c t ?   ( Empha s i s  a dde d. )  
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Ans we r : Ye s ,  s i r .

The  de c i s i on e a c h Fa l l  a nd Spr i ng t o  t r i m t he  f ol i a ge  on Bl a c k

Hol l ow Roa d wa s  not  de t e r mi ne d a f t e r  “ c ons i de r a t i on or  de ba t e ”

but  wa s  s i mpl y a  c us t om,  or  i n  t he  wor ds  of  t he  Bowe r s  Cour t ,  a

“ pol i c y or  s t a nda r d. ”     

The  Ci t y of  Roc kwood a r gue s  t ha t  t he  i s s ue  of

di s c r e t i on i n  t hi s  c a s e  ha s  be e n de a l t  wi t h i n  t wo r e c e nt

Te nne s s e e  Supr e me  Cour t  de c i s i ons .   Ki r by v.  Ma c on Count y,  892

S. W. 2d 403 ( Te nn. 1994) ;  He l t on v.  Knox Count y,  922 S. W. 2d 877

( Te nn. 1996) .   Bot h c a s e s  i nvol ve d a  c i t y’ s  de c i s i on t o  i ns t a l l

gua r dr a i l s  a nd t he  de c i s i on wa s  he l d t o  be  a  c l e a r l y

di s c r e t i ona r y a c t  f or  whi c h gove r nme nt a l  i mmuni t y a ppl i e d.   We

f i nd t hos e  c a s e s  do not  a ppl y t o  t he  f a c t s  of  t hi s  c a s e .   I n

He l t on a nd Ki r by t he  de c i s i on t o  i ns t a l l  t he  gua r dr a i l s  wa s  not

ba s e d on a ny s t a ndi ng c us t om or  pol i c y but  r a t he r  wa s  de t e r mi ne d

a f t e r  c ons i de r a t i on a nd de ba t e  of  va r i ous  pol i t i c a l ,  e c onomi c ,

a nd s oc i a l  i s s ue s .   The  Ci t y of  Roc kwood ha d no de c i s i on t o  ma ke

r e ga r di ng whe t he r  t o  t r i m t he  f ol i a ge  be c a us e  t he  de c i s i on ha d

a l r e a dy be e n ma de  a nd t he  c us t om or  pol i c y wa s  i n  e xi s t e nc e .    

Howe ve r ,  t he  Ci t y of  Roc kwood wa s  c or r e c t  i n  s t a t i ng

t ha t  t he  c our t s  ha ve  de a l t  wi t h t hi s  i s s ue  be f or e .   The  s a me

i s s ue  wi t h s i mi l a r  f a c t s  wa s  a ddr e s s e d by t wo c a s e s  c i t e d i n  t he

Ki r by opi ni on.   Swa f f or d v.  Ci t y  of  Cha t t a nooga ,  743 S. W. 2d 174

( Te nn. App. 1987) ;  Mor r ow v.  Town of  Ma di s onvi l l e ,  737 S. W. 2d 547
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( Te nn. App. 1987) .   I n  Swa f f or d,  a  c i t y  ha d ma de  a  de c i s i on t o

pa i nt  l i ne s  on a  r oa d but  t he  pe r s on r e s pons i bl e  ha d s i mpl y not

done  i t .   The  c our t  he l d t he  f a i l ur e  t o  pa i nt  t he  l i ne s  wa s  a n

ope r a t i ona l  omi s s i on a nd t he r e f or e  t he  c i t y  wa s  not  i mmune .  

Si mi l a r l y i n Mor r ow,  a  c i t y ha d ma de  t he  i ni t i a l  de c i s i on t o

pr ot e c t  t r a f f i c  by pl a c i ng l i ds  on wa t e r  me t e r s .   The  c i t y’ s

f a i l ur e  t o  f ol l ow i t s  own pol i c y wa s  he l d t o  be  a n ope r a t i ona l

omi s s i on.   I n  t he  c a s e  be f or e  us ,  t he  Ci t y of  Roc kwood ha d

a l r e a dy ma de  t he  i ni t i a l  de c i s i on t o t r i m t he  f ol i a ge  on Bl a c k

Hol l ow Roa d a nd i t  f a i l e d t o f ol l ow i t s  own pol i c y;  t hi s  f a i l ur e

wa s  not  a  di s c r e t i ona r y a c t .

Fi na l l y ,  our  f i ndi ng t ha t  t he  Ci t y of  Roc kwood’ s

f a i l ur e  t o t r i m t he  f ol i a ge  wa s  a n ope r a t i ona l  omi s s i on i s

s uppor t e d by t he  t ype  of  que s t i on i t  i nvol ve s .   The  i s s ue  be f or e

us  i s  ba s e d mor e  upon ne gl i ge nc e  t ha n s oc i a l  wi s dom,  mor e  upon

due  c a r e  t ha n pol i t i c a l  pr a c t i c a bi l i t y ,  a nd mor e  upon 

r e a s ona bl e ne s s  t ha n e c onomi c  e xpe di e nc y.   Gove r nme nt a l  e nt i t i e s

a r e  i mmune  f r om i nj ur i e s  r e s ul t i ng f r om s oc i a l ,  pol i t i c a l ,  or

e c onomi c  de c i s i ons ,  but  t he  f a i l ur e  t o  ma i nt a i n t he  r i ght - of - wa y

on Bl a c k Hol l ow Roa d i nvol ve d no s uc h de c i s i on.   The r e f or e ,  t he

Ci t y of  Roc kwood wa s  not  i mmune  unde r  T. C. A.  29- 20- 205.

The  Ci t y of  Roc kwood ne xt  c l a i ms  t ha t  t he  Tr i a l  Cour t

e r r e d i n  hol di ng t ha t  t he  e vi de nc e  s uppor t e d a  f i ndi ng of

c ons t r uc t i ve  not i c e  t o  t he  Ci t y a nd me t  t he  r e qui r e me nt  t ha t

Bl a c k Hol l ow Roa d wa s  i n  a  de f e c t i ve ,  uns a f e  or  da nge r ous
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c ondi t i on a s  r e qui r e d by T. C. A.  29- 20- 203.   I t  i s  not  ne c e s s a r y

t ha t  we  a ddr e s s  t hi s  i s s ue  s i nc e  a  gove r nme nt a l  e nt i t y’ s  i mmuni t y

ne e d not  be  r e move d unde r  bot h T. C. A.  29- 20- 205 a nd T. C. A.  29- 20-

203 i n  or de r  t o  l os e  i t s  pr ot e c t i on,  a nd we  ha ve  a l r e a dy f ound

t he  Ci t y of  Roc kwood wa s  not  i mmune  unde r  T. C. A.  29- 20- 205.  

Howe ve r ,  s i nc e  t he  Tr i a l  Cour t ’ s  de c i s i on wa s  ba s e d on t he

r e mova l  of  i mmuni t y unde r  T. C. A.  29- 20- 203 we  wi l l  a ddr e s s  t he

que s t i on.

The  Tr i a l  Cour t  he l d t ha t  Bl a c k Hol l ow Roa d wa s

de f e c t i ve ,  uns a f e  or  da nge r ous  be c a us e  on t he  da t e  of  t he

a c c i de nt  t he  f ol i a ge  on t he  Ci t y of  Roc kwood’ s  r i ght - of - wa y

obs t r uc t e d t he  r a i l r oa d wa r ni ng s i gns ,  a nd t ha t  t he  f ol i a ge

obs c ur e d a  dr i ve r ’ s  vi e w of  a  t r a i n  a ppr oa c hi ng f r om t he  s out h.  

The  l a w i n Te nne s s e e  i s  c l e a r  t ha t  a  de f e c t i ve ,  uns a f e  or

da nge r ous  c ondi t i on e xi s t s  i f  a  gove r nme nt a l  e nt i t y  a l l ows

f ol i a ge  t o  obs t r uc t  t he  vi e w of  a  t r a f f i c  s i gn t ha t  wa s  pl a c e d

t he r e  by l oc a l  of f i c i a l s .   Fr e t we l l  v.  Cha f f i n,  652 S. W. 2d 755

( Te nn. 1983) .   Howe ve r ,  t he r e  mus t  be  di r e c t  pr oof  i n  t he  r e c or d

t ha t  t he  gove r nme nt a l  e nt i t y  owne d a nd c ont r ol l e d t he  t r a f f i c

s i gn i n  que s t i on.   Ha r r i s  v .  Wi l l i a ms on Count y,  835 S. W. 2d 588

( Te nn. App. 1992) .   

The  Ci t y of  Roc kwood c a nnot  be  r e s pons i bl e  f or  t he

obs t r uc t i on of  a  s i gn whi c h t he y di d not  own a nd c ont r ol .   The

onl y pr oof  i n  t he  r e c or d a s  t o  who owne d,  c ont r ol l e d or  e r e c t e d

t he  r a i l r oa d c r os s i ng s i gn,  poi nt e d t o  t he  r a i l r oa d.   No di r e c t
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pr oof  a ppe a r s  a nywhe r e  i n  t he  r e c or d t o  c ont r a di c t  t hi s

a s s e r t i on.   The r e f or e ,  t he  Ci t y of  Roc kwood’ s  i mmuni t y wa s  not

r e move d ba s e d on t he  c r os s buc k s i gn be i ng obs c ur e d by f ol i a ge .

Howe ve r ,  t he  Tr i a l  Cour t  a l s o he l d t ha t  Bl a c k Hol l ow

Roa d wa s  de f e c t i ve ,  uns a f e  or  da nge r ous  be c a us e  t he  unt r i mme d

f ol i a ge  obs t r uc t e d a  t r a ve l e r ’ s  vi e w of  a n onc omi ng t r a i n .   Thi s

s pe c i f i c  i s s ue  ha s  not  be e n a ddr e s s e d by Te nne s s e e  c our t s ,

a l t hough our  Supr e me  Cour t  ha s  pr ovi de d a  l i s t  of  c ha r a c t e r i s t i c s

t o  c ons i de r  i n  de t e r mi ni ng whe t he r  a  pa r t i c ul a r  s i t e  i s

de f e c t i ve ,  uns a f e  or  da nge r ous  f or  pur pos e s  of  gove r nme nt a l

i mmuni t y unde r  T. C. A.  29- 20- 203:

The  de c i s i on of  whe t he r  a  c ondi t i on of  a  hi ghwa y
a c t ua l l y  i s  a  da nge r ous  a nd ha z a r dous  one  t o  a n
or di na r y pr ude nt  dr i ve r  i s  a  f a c t ua l  one ,  a nd t he  c our t
s houl d c ons i de r  t he  phys i c a l  a s pe c t s  of  t he  r oa dwa y,
t he  f r e que nc y of  a c c i de nt s  a t  t ha t  pl a c e  i n  t he  hi ghwa y
a nd t he  t e s t i mony of  e xpe r t  wi t ne s s e s  i n  a r r i vi ng a t
t hi s  f a c t ua l  de t e r mi na t i on.   

Swe e ne y v.  St a t e ,  768 S. W. 2d 253,  255 ( Te nn. 1989) .   

The  c our t s  s houl d a l s o c ons i de r  t he  r oa d’ s  l oc a t i on,  t he  vol ume

of  t r a f f i c ,  a nd t he  t ype  of  t r a f f i c  i t  a c c ommoda t e s .   Swe e ne y v.

St a t e .

Our  r e vi e w of  c a s e s  t r i e d wi t hout  a  j ur y i s  de  novo

upon t he  r e c or d wi t h a  pr e s umpt i on of  c or r e c t ne s s  a s  ma nda t e d by

Rul e  13( d)  of  t he  Te nne s s e e  Rul e s  of  Appe l l a t e  Pr oc e dur e .   Thi s

Rul e  r e qui r e s  us  t o  uphol d t he  f a c t ua l  f i ndi ngs  of  t he  t r i a l

c our t  unl e s s  t he  e vi de nc e  pr e ponde r a t e s  a ga i ns t  t he m.   Ca mpa na l i
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v.  Ca mpa na l i ,  695 S. W. 2d 193 ( Te nn. App. 1985) .   I t  i s  wi t h t hi s

s t a nda r d i n  mi nd t ha t  we  unde r t a ke  our  r e vi e w of  t he  Tr i a l

Cour t ’ s  de c i s i on on t hi s  i s s ue .

Te s t i mony a nd e xhi bi t s  i n  t he  r e c or d e vi de nc e  Bl a c k

Hol l ow Roa d a s  a  r ur a l ,  l i ght l y  t r a ve l e d r oa d.   Al s o,  no one  ha d

a ny knowl e dge  of  a n a c c i de nt  e ve r  oc c ur r i ng i n  t he  a r e a  of  t he

r a i l r oa d c r os s i ng.   Pi c t ur e s  a nd vi de o t a ke n of  t he  s i t e  s e ve r a l

da ys  a f t e r  t he  a c c i de nt  ga ve  a  good i ndi c a t i on of  t he  a r e a ' s

phys i c a l  a s pe c t s .   The  r oa d i s  na r r ow a nd t he  f ol i a ge  wa s  ve r y

t hi c k a nd ove r gr own.   The  f ol i a ge  de f i ni t e l y  obs c ur e d a n e a s t e r l y

t r a ve l e r ’ s  vi e w of  a  nor t hbound t r a i n .   The  c l os e s t  t e s t i mony t o

t ha t  of  a n e xpe r t  wa s  t he  t e s t i mony of  J udge  Howa r d But l e r  who

wa s  t he  Roc kwood c i t y  r e c or de r .   He  t e s t i f i e d t ha t  i t  wa s  pa r t  of

hi s  r e s pons i bi l i t y  a s  c i t y  r e c or de r  t o  ke e p t he  br us h ba c k f r om

t he  s i de  of  t he  r oa d.   He  f ur t he r  t e s t i f i e d t ha t  i f  he  ha d s e e n

t he  f ol i a ge  on Bl a c k Hol l ow Roa d t he  wa y i t  wa s  on t he  da t e  of

t he  a c c i de nt  he  woul d ha ve  ha d s ome one  t r i m i t  ba c k.   Looki ng a t

t he s e  f a c t s ,  whi c h Swe e ne y i de nt i f i e s  a s  t he  s t a nda r d,  we  f i nd

t he  e vi de nc e  doe s  not  pr e ponde r a t e  a ga i ns t  t he  Tr i a l  Cour t ’ s

hol di ng t ha t  Bl a c k Hol l ow Roa d wa s  de f e c t i ve ,  uns a f e  or

da nge r ous .   

The  Ci t y of  Roc kwood a r gue s  t ha t  e ve n i f  t he  r oa d wa s

da nge r ous  t he y di d not  ha ve  c ons t r uc t i ve  not i c e  of  t he  f a c t .

“ Cons t r uc t i ve  not i c e ”  i s  “ i nf or ma t i on or  knowl e dge  of  a
f a c t  i mput e d by l a w t o a  pe r s on ( a l t hough he  ma y not
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a c t ua l l y  ha ve  i t ) ,  be c a us e  he  c oul d ha ve  di s c ove r e d t he
f a c t  by pr ope r  di l i ge nc e ,  a nd hi s  s i t ua t i on wa s  s uc h a s
t o c a s t  upon hi m t he  dut y of  i nqui r i ng i nt o i t . ”

Ki r by,  a t  409 quot i ng Bl a c k’ s  La w Di c t i ona r y,  1062 ( 6t h e d.

1990) .   

The  Ci t y of  Roc kwood ha d r e c e i ve d c ompl a i nt s  a bout  ove r gr own

f ol i a ge  s c r a t c hi ng c a r s  a s  t he y dr ove  down Bl a c k Hol l ow Roa d a nd

c i t y  of f i c i a l s  ha d be e n pa s t  t he  a c c i de nt  s i t e  ma ny t i me s  j us t

pr i or  t o  t he  wr e c k.   At  t he  ve r y l e a s t ,  t he  Ci t y of  Roc kwood ha d

c ons t r uc t i ve  not i c e  t ha t  i t  wa s  t i me  a ga i n t o t r i m t he  f ol i a ge  on

Bl a c k Hol l ow Roa d.   The r e f or e ,  t he  Ci t y of  Roc kwood wa s  not

i mmune  unde r  T. C. A.  29- 20- 203.

Fi na l l y,  t he  Ci t y of  Roc kwood c l a i ms  t ha t  t he  Tr i a l

Cour t  e r r e d i n  f i ndi ng no ne gl i ge nc e  on t he  pa r t  of  t he  pa s s e nge r

J os hua  Ke l l e y.   Al t hough t he  l a w i n Te nne s s e e  i s  c l e a r  t ha t  a

mi nor  i s  s ubj e c t  t o  a n a dul t  s t a nda r d of  c a r e  whe n ope r a t i ng a

mot or  ve hi c l e  on t he  publ i c  r oa ds ,  i t  i s  e qua l l y  c l e a r  t ha t  t hi s

s t a nda r d ha s  not  be e n e xt e nde d t o  a  mi nor  gue s t  pa s s e nge r .   Br own

v.  Smi t h,  604 S. W. 2d 56 ( Te nn. App. 1980) .   I n  Br own,  a  12- ye a r - ol d

pa s s e nge r  wa s  i nj ur e d whi l e  r i di ng on a  mot or c yc l e  be i ng dr i ve n

by a  15- ye a r  ol d.   The  Cour t  f ound t he  pa s s e nge r  wa s  not  he l d t o

a n a dul t  s t a nda r d of  c a r e  but  t he  de gr e e  of  c a r e  or di na r i l y

e xe r c i s e d by a  pe r s on of  l i ke  a ge ,  di s c r e t i on,  knowl e dge  a nd

e xpe r i e nc e .   Appl yi ng t he  a ppr opr i a t e  s t a nda r d us e d by t he  Br own

Cour t  t o  t he  f a c t s  of  t hi s  c a s e  we  f i nd no e r r or  i n  t he  Tr i a l

Cour t ’ s  hol di ng t ha t  no ne gl i ge nc e  be  a ppor t i one d t o  J os hua

Ke l l e y.
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We  now t ur n t o  t he  i s s ue  r a i s e d by Che r yl  Ke l l e y.   She

c ont e nds  t ha t  t he  Tr i a l  Cour t  e r r e d i n  a ppor t i oni ng onl y t e n

pe r c e nt  f a ul t  t o  t he  Ci t y of  Roc kwood.

Al t hough we  f i nd t ha t  t he  Ci t y of  Roc kwood wa s  not

i mmune  unde r  e i t he r  T. C. A.  29- 20- 205 or  T. C. A.  29- 20- 203,  t hi s

doe s  not  ne c e s s i t a t e  a  f i ndi ng of  f a ul t  on t he  pa r t  of  t he  Ci t y.  

I n O’ Gui n v.  Cor bi n,  a  c a s e  v e r y s i mi l a r  t o  t he  c a s e  a t  ha nd,  t he

t r i a l  c our t  f ound t ha t  Di c ks on Count y wa s  not  i mmune  but ,

none t he l e s s ,  a  pr ude nt  dr i ve r  c oul d ha ve  a voi de d t he  a c c i de nt .  

777 S. W. 2d 697 ( Te nn. App. 1989) .   The  t r i a l  c our t  f ound t ha t

Di c ks on Count y’ s  ne gl i ge nc e  wa s  not  t he  pr oxi ma t e  c a us e  of  t he

a c c i de nt  but ,  r a t he r ,  t ha t  i t  wa s  c a us e d by t he  pl a i nt i f f ’ s

f a i l ur e  t o s t op a t  t he  i nt e r s e c t i on.   Thi s  Cour t  uphe l d t he  t r i a l

c our t ' s  de c i s i on.

Al t hough t he  Ci t y of  Roc kwood wa s  ne gl i ge nt  i n  f a i l i ng

t o ma i nt a i n i t s  r i ght - of - wa y,  t he  gr e a t e r  c a us e  of  t he  wr e c k wa s

t he  a c t  of  Dougl a s  Ki ng.   A c a r e f ul  a nd pr ude nt  dr i ve r  c oul d ha ve

not i c e d t he  r a i l r oa d c r os s i ng a nd t a ke n pr ope r  pr e c a ut i on

r e ga r dl e s s  of  t he  f ol i a ge  t ha t  obs c ur e d t he  vi e w of  t he  t r a i n .  

The r e f or e ,  we  f i nd no e r r or  i n  t he  Tr i a l  Cour t ’ s  a ppor t i oni ng of

f a ul t .

For  t he  r e a s ons  s t a t e d a bove ,  t he  j udgme nt  of  t he  Tr i a l

Cour t  i s  a f f i r me d a nd t he  c a us e  r e ma nde d f or  c ol l e c t i on of  t he

j udgme nt  a nd c os t s  be l ow.   Cos t s  of  a ppe a l  a r e  a dj udge d one - ha l f
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a ga i ns t  t he  Ci t y of  Roc kwood a nd one - ha l f  a ga i ns t  Ms .  Ke l l e y a nd

he r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .

_( Se pa r a t e  Conc ur r i ng Opi ni on___
Cha r l e s  D.  Sus a no,  J r . ,  J .


